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Correctional Officers M.R. Maldonado and M.B. Scharosch appeal from the
district court’s order denying their motion for summary judgment based on

qualified immunity in this 42 U.S.C. § 1983 action alleging that the officers
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violated former inmate Clarence O. Smith’s Eighth Amendment rights by housing
him with another inmate who subsequently attacked him. We vacate and remand.

Smith died while this appeal was pending, and his apparent next-of-kin have
not responded to this Court’s order requesting proof that they are the executors
and/or sole heirs of Smith’s estate. Therefore, the district court’s September 27,
2006, order granting in part and denying in part defendants’ motion for summary
judgment is vacated, and this case is remanded with directions to dismiss the action
due to Smith’s death. See Fed. R. App. P. 43.

VACATED and REMANDED.
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